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Reconnecting to the logic behind 
predation theory
europe has developed extensive case precedent for the assessment of predatory 
pricing over the past two decades. prices either have to be below average 
variable costs or below average total costs supported by intent to foreclose to 
imply predation. The logic is that such prices demonstrate or corroborate that 
a dominant fi rm’s actions are rational only if they result in the elimination of a 
competitor. This article challenges this logic with a focus on the rationality of 
prices in the range between average variable and average total costs.  

The discussion below is structured as follows. First, a very brief summary of 
the principles established in european case precedent for fi nding predation is 
provided. second, the proper interpretation of the long run average incremental 
cost concept vis-à-vis average total cost is explored. Third, the question of 
whether prices below average total costs imply profi t sacrifi ce is assessed. 
Finally, the implications for fi nding predation based on prices below average 
total costs and predatory intent are set out.

This raises the question whether prices in this range actually imply a profi t sacrifi ce at all. This in turn 
challenges the notion that such prices imply predation in the presence of predatory intent. This is 
because without profi t sacrifi ce the economic evidence does not corroborate that the dominant fi rm in 
fact acted on such intent. 

Predatory pricing requires a dominant supplier to incur a profi t sacrifi ce 
to eliminate a competitor. Prices that imply a sacrifi ce if applied in the 
long run (i.e. below long run average incremental costs) may not imply a 
sacrifi ce in the short run (i.e. above average variable costs). 
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Harmless InTenT – THe rIsk oF FIndIng predaTIon wITHouT proFIT saCrIFICe

1. AKZO, Deutsche Post,  
and the rest
To find predation it has to be the case that the dominant 
undertaking incurs a short term profit sacrifice to foreclose a 
competitor.1 Case precedent has established that prices below 
average variable costs (aVC), average total costs (aTC), and 
long run average incremental costs (lraIC) may constitute 
a profit sacrifice. These cost measures are introduced briefly 
below as a basis for the subsequent discussion.

The european Court of Justice (eCJ) established in AKZO 

v Commission that prices below aVC “must be regarded 
as abusive” as “a dominant undertaking has no interest in 
applying such prices except that of eliminating competitors”.2 
a cost is variable only if it changes in response to variations in 
the quantity produced.3

In the same judgment, the eCJ stated that prices above 
aVC but below aTC “must be regarded as abusive if they are 
determined as part of a plan for eliminating a competitor”.4 
such plans are referred to as predatory intent.

In deutsche post, the european Commission (the Commission) 
found that “only the additional costs of providing a particular 
service vary with volume produced”.5 whereas the judgment in 
AKZO v Commission required a cost to be sensitive to changes 
in volumes to be variable, a cost is treated as incremental in 
the Deutsche Post decision if it varies with the provision of the 
entire service in question. This is equivalent to lraIC. 

Following Deutsche Post, the lraIC concept has been applied 
across a number of european cases.6

2. LRAIC is equivalent to ATC
By definition, lraIC is “the difference between the total costs 
incurred by the firm when producing all products, including 
the individual product under analysis, and the total costs 
of the firm when the output of the individual product is set 
equal to zero, holding the output of all other products fixed”.7 
This includes both variable and fixed costs. For a company 
producing a single product, lraIC is therefore self-evidently 
equal to aTC.

1 See 2009/C 45/02, paragraph 63 and page 13, footnote 3.
2 Judgment in AKZO v Commission EU:C:1991:286, paragraph 71.
3 Judgment in AKZO v Commission EU:C:1991:286, paragraph 95.
4 Judgment in AKZO v Commission EU:C:1991:286, paragraph 72.
5 Commission Decision of 20 March 2001, Case COMP/35.141, paragraph 35.
6  See Judgment in Deutsche Telekom v Commission, C-280/08 P, 

EU:C:2010:603; Judgment in France Télécom v Commission, C-202/07 P, 
EU:C:2009:214; Judgment of 29 March 2012, Telefónica and Telefónica de 
España v Commission, T-336/07, EU:T:2012:172; and Commission Decision of 
15 October 2014, Case AT.39523.

7  Commission Decision of 4 July 2007, Case COMP/38.784, paragraph 319.

multiproduct firms may incur costs that can only be avoided 
if the company ceases supply of all products. These so-called 
common costs are not incremental to any specific service 
and therefore not included in lraIC. This raises the question 
whether common costs should be included in the aTC measure 
established by the eCJ. 

The Commission states in its guidelines that “If multi-product 
undertakings have economies of scope, lraIC would be 
below aTC for each individual product, as true common costs 
are not taken into account in lraIC”.8 However, neither case 
precedent nor the Commission’s guidelines have discussed 
the economic merits of including common costs in aTC. doing 
so would in fact represent a break from the logic supporting all 
precedent since AKZO v Commission. It would also represent 
significant conceptual challenges. specifically:

1) prices above lraIC imply returns on investment in excess 
of the cost of capital for that product. It is therefore not the 
case that a firm “has no interest in applying such prices except 
that of eliminating competitors”,9 “would have been unable 
to offer its own retail services without incurring a loss”,10 
or incurs “losses that could have been avoided”,11 as is the 
logic underpinning case precedent and the Commission’s 
guidelines. prices above lraIC hence do not imply a profit 
sacrifice as required to find predation;

2) the amount of common costs allocated to any individual 
product depends on how much can be allocated to other 
products and thereby on the performance of all such other 
products offered by the firm. poor commercial performance by 
one product may thereby increase the allocation of common 
costs to all other products. This could lead to a counterintuitive 
finding of predation in one market as the direct result of 
a potential failure by the firm to sell sufficient volumes in 
unrelated markets; and

3) by definition, “the allocation of common costs may not be 
related to the relative use of common cost by the separate 
products or services, which could make the allocation rather 
arbitrary”.12 This introduces subjectivity into what should be 
an objective economic assessment. whether a company is 
predating or not cannot depend on which of several equally 
reasonable allocation methods is applied to allocate costs not 
incremental to that product.

For these reasons, there is no economic merit to including 
in aTC any costs in addition to lraIC. rather, to do so 
would contradict the Commission’s stated requirement that 
predation “always entails a sacrifice”.13 aTC therefore must 
equal lraIC to be economically meaningful and consistent 
with the logic reflected in case precedent. 

8 2009/C 45/02, page 11, footnote 2.
9 Judgment in AKZO v Commission, C-62/86,  EU:C:1991:286, paragraph 71.
10   Commission Decision of 21 May 2003, Case COMP/C-1/37.451, 37.578, 37.579, 

paragraph 140.
11  2009/C 45/02, paragraph 64.
12   ERG Common Position: Guidelines for implementing the Commission 

Recommendation C (2005) 3480, §4.2.4.
13  2009/C 45/02, page 13, footnote 3.
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3. Do prices below LRAIC  
imply profit sacrifice?
There are therefore two relevant cost boundaries for assessing 
profit sacrifice:

1) aVC on the basis that the dominant firm would be better off 
not selling a specific volume, even in the short run, than doing 
so at prices below this level; and

2) lraIC on the basis that the dominant firm would be better 
off completely withdrawing from the market than continuing to 
supply at prices below this level in the long run. 

The different cost measures assess whether prices imply short 
run or long run profit sacrifice. prices below lraIC but above 
aVC imply a long run profit sacrifice even though there is no 
short run profit sacrifice. This raises the question whether such 
prices actually can be said to imply a profit sacrifice. 

To answer this question it is helpful to return to the statement 
in the Commission’s guidance that profit sacrifice implies 
“losses that could have been avoided”.14 For example, 
lraIC may include sunk costs. Failure to recover sunk (i.e. 
unavoidable) costs does not per se imply “losses that could 
have been avoided”. This is also reflected in the Commission’s 
recognition that fixed (and therefore a fortiori sunk) costs 
have a “less direct” impact on pricing incentives.15 lraIC may 
therefore be too high a benchmark for the assessment of profit 
sacrifice in the presence of sunk costs.

However, the cost of an asset is not sunk at the time of 
reinvestment. It would therefore not seem rational for the 
dominant firm to invest whilst setting prices that would not 
provide a sufficient return on that investment. This suggests 
that it may be appropriate to include ongoing investments in the 
assessment of profit sacrifice. This would be consistent with the 
use of lraIC in european broadband predation cases for which 
investment coincided with the alleged predatory conduct.

prices below lraIC may hence not imply profit sacrifice as the 
dominant firm may be better off making the associated sales than 
not doing so. on the other hand, prices above aVC may imply 
a profit sacrifice if they do not justify concurrent investments 
or other ongoing incremental fixed cash cost. whether prices 
between aVC and lraIC imply a profit sacrifice therefore 
depends on the specific circumstances of the firm in question. 

14  2009/C 45/02, paragraph 64.
15   See e.g. Guidelines on the assessment of horizontal mergers under the Council 

Regulation on the control of concentrations between undertakings, (2004/C 
31/03), footnote 107. See also Merger Assessment Guidelines, OFT1254, 
paragraph 5.7.9.

4. Misinterpreting intent
as noted above, the eCJ found that prices above aVC 
but below aTC “must be regarded as abusive if they are 
determined as part of a plan for eliminating a competitor”.16 
under this framework, the presence of predatory intent 
hence makes the difference between finding predation or not 
(given that the economic evidence does not allow to make this 
distinction). prices between aVC and lraIC thereby only serve 
as confirmation that the dominant firm acted on such intent.

However, as just explained above, prices in this range may not 
imply any profit sacrifice. But in the absence of profit sacrifice 
the firm’s conduct would not in fact confirm that the firm acted 
on any predatory intent. mechanistically assessing whether 
prices are below aTC with intent to foreclose hence implies a 
risk of finding predation without support in economic evidence. 
This suggests a need to return to the economic substance of 
predation testing: whether the dominant firm’s pricing actually 
implies a profit sacrifice. 

16  Judgment in AKZO v Commission EU:C:1991:286, paragraph 72.

Prices below LRAIC but above AVC imply a long 

run profit sacrifice even though there is no short 

run profit sacrifice.
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